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DO WE LIVE IN ALIEN NATIONS?
In the beginning man stood naked and dumb; he was a
brother to the ox until driven from the lair of beasts by a divine impulse-the Desire to Own. It was then that mental
evolution began, comparable in its far-reaching consequences
only to that of physical evolution. It was a spark from the
hearthstone of Divinity brought down to earth. Under its irresistable influence instinct slowly wended its way until reason developed and the soul of man was created, opening the
gateway from the earth to the skies.
It was the Desire to Own that impelled man to put the
bit in the mouth of the horse; hurl an arrow at the fowls of
the air, and to undertake the conquest of the forces of nature
and to commune with Divinity ....
The most primitive mind could easily conceive that the
Desire to Own could not be fulfilled unless the Right 'to Own

was established and maintained, and that brute force was the
controlling factor. Then came families, clans, and finally
government was organized to protect life, limb and property
within their respective jurisdictions.
J. A. Arnold, The Desire To Own.

Civilized nations today are concerned with an ageless issue:
whether to grant citizens of other countries a right to acquire property within national borders or philosophically stated, whether to
acknowledge the potential abilities of aliens to acquire real property as an international Human Right.
This paper will not discuss whether good fences make good
neighbors; nor will it directly explore the philosophies or practicalities of alien land ownership. Rather, it will focus upon understanding historic and existent laws in the United States and Mexico; a necessary first step toward their evaluation.
I.

THE LAW-AN INTERNATIONAL PERSPECTIVE

According to general international law, an alien's privilege
of participation in the economic life of other states, or even of his
state of residence does not go so far as to allow him to acquire
private property. "The state of residence is free to bar him from
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ownership of all certain property, whether movables or realty."'
"The law of nations recognizes the liberty of every government to
give to foreigners only such rights touching property within its
territory as it may see fit to concede." 2 While no differentiation
exists between aliens and citizens respecting personalty, the right
to own, hold or convey realty has been subject to gross discrimination and has reflected various national policies.3
The rights of aliens to transfer, devise or inherit real property have been recognized as suitable subjects of negotiation and
regulation -under the treaty-making powers of nations. 4 Insofar as
a treaty regulating the right of an alien to acquire property may
conflict with a particular state law of the United States, the treaty
will prevail. 5 Under the United States view, however, where such
treaty is in conflict with subsequent federal domestic law, the
domestic law will supervene. 6 This is contrary to the general
international and Mexican view that the treaty will always prevail.

II.

THE UNITED STATES

Under the United States system, the acquisition and transmission of real property is principally controlled by the state governments. 7 The power of the states in matters of aliens' rights to
property is derived from their sovereignty in all matters over which
there has not been express or implied power delegated to the federal government. 8
A.

The Common Law

Under British and early United States common law, an alien
could inherit personalty, but not realty. 9 An alien could acquire
land by purchase, but not by descent; he could be a devisee but
not an heir. His title to such acquisition was good as against any1. RoTH, THE MINIMUM STANDARD OF INTERNATIONAL LAW APPLIED TO
(1949) as cited by 8 WHITEMAN, DIGEST OF INTERNATIONAL LAW 487
(1967).
2. 2 AM. JUR. 2d Aliens § 11 (1938).
3. Hughes v. Edwards, 22 U.S. (9 Wheat.) 439 (1824).
4. Santovicenzo v. Egan, 284 U.S. 30 (1931); Mentula v. State Land
Board, 244 Ore. 229, 417 P.2d 581 (1966).
5. U.S. v. Rauscher, 119 U.S. 407 (1886).
6. Cook v. U.S., 288 U.S. 102 (1933).
7. Shames v. State of Nebraska, 323 F. Supp. 1321 (D. Neb.) (1971).
8. U.S. v. Fox, 94 U.S. 315 (1876).
9. 1 W. BLACKSTONE, COMMENTARIES 372; 2 J. KENT, COMMENTARIES
61-63.
ALIENS,
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one but the state.' ° Digby, with regard to the law in England has
noted:
Aliens too formerly might purchase, but the land was
held subject to the right of the Crown to seize and appropriate it, upon the facts being ascertained by the verdict of
a jury, technically called 'upon office found.' By an early
exception to this rule an alien was permitted to hold a lease
for years of land for the purpose of trade or merchandise.
And by the Naturalization Act, 1879, aliens are placed on
the same footing with regard to the purchase and disposition
of lands as natural-born British subjects."
The alien could hold land until a forfeiture in favor of the state
was enforced by a proceeding of "office found." The state, however, could not arbitrarily assume that a person was an alien and
then proceed to take his real property. Alienage had definitely
to be established by the proceeding before the property escheated
to the state, and before the state acquired a valid title therein.' 2
The common law allowed an alien to devise his property to
citizens or to other aliens. However, the property of an
alien dying intestate did not descend to the heirs if they were
also aliens. The theory of this was that the alien has no heritable blood. On the same theory an alien could not claim
land from a citizen if the relationship could be traced through
13
an alien.
It appears from the Statute De Viris Religiosis,'4 that a provision in the Magna Carta 5 was construed as an absolute prohibition
against granting lands to religious houses. The prohibition was
extended so as to prevent any alienation of lands "by which they
would fall into a 'dead hand:'

"16

Lands were said to come into a 'dead hand' when they were
not held by an individual tenant, but by a corporation or
body. This expression was probably first applied to the holding of lands of religious bodies or persons who, being 'professed,' were reckoned dead persons at law. It then came to
10. Fairfax's Devisee v. Hunter's Lessee, 11 U.S. (7 Cranch) 603 (1813).
11. DIGBY, HISTORY OF THE LAW OF REAL PROPERTY 406 (1897).
12. Fairfax's Devisee v. Hunter's Lessee, 11 U.S. (7 Cranch) 603 (1813).
13. W. GIBSON, ALIENS AND THE LAw, 64 (1940), citing TIFFANY, THE
LAW OF REAL PRoPERTY,,III, 2350-2352.
14. 7 Edw. 1 Stat. 2 c.13.
15. Cap. 43, ed. 1217.
16. "Per quod ad manum mortuam deveniat." DIOBY, supra, note 11, at
405, 406.
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be applied to the holding of lands by corporations as opposed
to individuals, whether the corporation were ecclesiastical or
lay, sole or aggregate. 17
The early common law limitations have greatly influenced statutory regulation of land ownership by aliens, foreign corporations
and domestic corporations in the United States.
B.

Statutory Law

1. Individual Aliens (Inheritance)-The common law disability of inheritance has been removed in most states, which permit all aliens to take real property by descent. Some states, however, distinguish certain classes of aliens in the matter of continu-

ing to hold that real property which they have acquired by descent.'" Several of these limit the amount of time for which aliens
may hold property; others require application for citizenship to the
United States, or require the alien to come from a "friendly" country in order to inherit realty. There is authority for the position
that the "friendly aliens" requirement is a matter of federal regulation and its exclusion from a state statute is therefore of no effect. Other states require residency of the alien within its borders or base rights upon reciprocity in the home country of the
alien.'" Eligibility to United States citizenship has also been a requirement imposed by various states as a prerequisite to the right
to hold real property by descent or purchase. Such provisions
have on occasion been held unconstitutional as violative of equal
protection under the fourteenth amendment. 20 Moreover, the
17. Id., citing, 33 Cict. c.14 s.2. But the Act did not apply to interests
arising by disposition or devolution happening before its existence.
18. GIBSON, supra note 13, at 46.
19. McDERMOTT, LAND TITLES AND LAND LAw 295 (1954) § 15.15 A,
citing, 1 AM. JutR. Aliens §§ 37-60; Am. Law of Prop. § 5.17; 79 ALR 1366;
3 CJS, Aliens, §§ 11-27; Powell §§ 100-109; Thompson §§ 2438, 3127 to 3130;
Tiffany § 1377; see also Zschernig v. Miller, 389 U.S. 429 (1967).
20. See Oyama v. California, 332 U.S. 633 (1948), reversing 29 Cal. 2d
164, 173 P.2d 794 (1946); Kenji Namba v. McCourt, 204 P.2d 569 (Sup. Ct. of
Ore.); State of Montana v. Oakland, 129 Mont. 347, 287 P.2d 39 (1955); Sei
Jujii v. State, 38 Cal. 2d 718, 242 P.2d 617 (1952), where Chief Justice
Gibson concluded his opinion as follows:
The California alien land law is obviously designed and administered
as an instrument for effectuating racial discrimination and, the most
searching examination discloses no circumstances justifying classification
on that basis. There is nothing to indicate that those alien residents who
are racially ineligible for citizenship [making particular reference to
Japanese aliens] possess characteristics which are dangerous to the legitimate interests of the state, or that they, as a class, might use the land
for purposes injurious to public morals, safety or welfare. Accordingly,
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rights of aliens to inherit property have been the subject of many
treaties, superseding any state restrictions, 2 but none has been
made with Mexico.
2. Individual Aliens (Purchase)--As already observed, the
common law permitted aliens to acquire real property by purchase.
The title to real property so acquired was good as against everyone
except the state.22 A number of states have abolished their common law right to take property through an "office found" proceeding, extending to the alien national treatment in the acquisition of
realty by purchase.28
Nineteen states permit all aliens to acquire real property by
purchase without limitation. 4 A minority of states places limitations upon the length of time for which an alien may hold property, the amount or type of property he may so acquire, or both.2"
Some states limit acquisition by purchase to those aliens who have
declared their intentions to become citizens of the United States
or to those who have actually applied for citizenship.26 Others
impose a residency requirement upon the alien. 2 7 The State of
Connecticut makes an exception to the residency requirement for
French citizens only. 28 In Mississippi, a non-resident alien may
not acquire land by devise or descent unless he is a citizen of
Lebanon or Syria.29 A few states base the right to acquire property upon reciprocal rights in the alien's respective country."0
A total of thirteen states have liberalized their laws since
1940; facilitating the acquisition of realty by individual aliens. 8
From among those which have liberalized, six states indicate a
greater percentage of increase in the densities of their populations
we hold that the alien land law is invalid as in violation of the Fourteenth Amendment.
21. See, e.g., Treaty of Friendship, Commerce and Navigation with Italy,
February 2, 1948, art. VII, [1949] 12 U.S.T. 131, T.I.A.S. No. 4685; The Convention of Establishment with France, November 25, 1959, art. VII, [19601 11
U.S.T. 2398, T.I.A.S. No. 4625.
22. GBsoN, supra note 13, at 47.
23. APPENDIX A, infra.

24. Id.
25. Id.
26. Id.
27. Id.
28. CONN. GEN. STAT. ANN. § 47-57 (1958).
29. MIss. CODE ANN. § 842 (1956).
30. APPENDIX A, infra, and particularly Wyo. STAT. ANN. § 34-51 (1971);
see also Comment, 3 CALIF. W. INT'L L. J. 60 (1972).
31. APPENDIX A, infra.
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between the years of 1950 and 1960 than that of the national
average, which was 18.5%.32 Seven states indicate something less
than the national average. 33 Moreover, there is no correlation between recent liberalization and overall density of population. Population growth, apparently, has not greatly influenced the developing law in this area.
Resident aliens and aliens who have declared their intentions
to become citizens of the United States are permitted to "acquire
and hold lands" in the District of Columbia, and the territories of
34
the United States, as under regulation of the federal government.
If a resident non-declarant alien is not or ceases to be a bona-fide
resident of the United States, he has ten years in which to dispose
of the real property held by him in such territories.3 5 Similarly,
a non-declarant, non-resident alien who inherits realty may hold
it for only ten years.3 6 The federal regulations do not prohibit any
alien from "acquiring or holding lots or parcels of lands in any
incorporated or platted city, town or village or in any mine or mining claim in any of the Territories of the United States."'3 7 Aliens
are permitted to acquire liens on property, and to lend money
upon the security of real property. Property so acquired must be
sold within ten years, subject to escheat to the United States if
not sold prior to the statutory period. Many states also provide
special provisions for liens and mining investments.3 8
3. Corporations-Few of the states have laws which explicitly define the treatment afforded alien corporations in matters
of land ownership. In most states, the type of treatment is determined by the extent to which an alien corporation has been "assimilated" to other corporations.
Complete statutory assimilation generally is as follows: (1)
the alien corporation by definition is included with other foreign
(meaning "out of state") corporations for general regulatory purposes; (2) the foreign corporation is equated explicitly or im32. California, 48.5%; Louisiana, 21.4%; Nevada, 78.2%; New Mexico,
ENCYCLOPEDIA BRITANNICA vol. 22 at
715 (1963).
33. Arkansas, 6.5%; Iowa, 5.2%; Kentucky, 3.2%; New York 13.2%;
ENCYCLOPEDIA
South Carolina, 12.5%; Wisconsin, 15.1%; Wyoming, 13.6%.
BRITANNIcA vol. 22 at 715 (1963).
34. 48 U.S.C. §§ 1501-1512 (1970).

39.6%; Texas, 24.2%; Washington, 19.9%

35. Id.
36. Id.
37. Id.
38. Id.
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plicity to domestic corporations as to corporate powers, privileges,
duties and liabilities generally; and (3) the domestic corporation
is given specific powers with respect to acquiring, holding and
disposing of real property. The extent and explicitness of assimilation vary from state to state. 3
In some states, landholding by all out-of-state corporations is
subject to restrictions from which domestic corporations are exempt.40 In many, the assimilation of foreign with domestic corporations is made with specific reference to real property rights; 4
in others it is achieved indirectly through provisions granting foreign corporations the same general rights and powers as domestic
corporations; or by enjoining the former from exercising any other
or greater powers than may be exercised by the latter.4 2
Of the states which do not impose restrictions on alien corporations-those which afford alien corporations treatment equivalent
to that of United States corporations-the majority assimilates
alien with domestic corporations under general corporation laws.43
Others grant alien corporations specific landholding rights equivalent to domestic corporations.4 4 A45minority assimilates alien with
other out-of-state corporations only.
Many of the states which restrict the powers of aliens or
alien-controlled corporations as a general premise make exceptions to the general restriction. 46 These exceptions are based upon
such factors as the amount or type of land held; the length of time
for which it is retained or the time of acquisition; the percentage
of aliens holding shares in the corporation (ranging from 20% to
51% ); whether the property is being held for collection of debts;
the time at which the property was acquired; and other multifarious criteria.4 7 Restrictions based upon eligibility to citizenship
are of little practical significance since the abolition of racial barriers to citizenship by the Immigration and Nationality Act of
1952.48 Additionally, there is always the possibility of a viola39.

U.S.

DEPARTMENT OF STATE, OWNERSHIP

UNITED STATES BY ALIEN CORPORATIONS,

40.
41.
42.
43.
44.
45.
46.

OF REAL PROPERTY IN THE

Wash., D.C., November 1, 1953.

Id.
Id.
Id.
Id.
Id.
Id.
Id.

47. Id.
48. Immigration and Nationality Act of 1952, 66 Stat. 163 (June 27, 1952).
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tion of equal protection under the fourteenth amendment. Some
states retain a reciprocity requirement with respect to the home
country of the alien corporation, exactly as applied to acquisition
4 9

by individuals.

The statutory provisions apply only to real property under
private ownership. The public domain and state-owned lands are
governed by separate legislation."
There is some singling-out by
legislation regarding non-profit corporations, 5' and other states
provide regulation for business corporations such as banks and
insurance companies, which are normally organized under special
laws.1 2 Only eight states show a liberalization of their laws since
1953. 58
4. Leases-At common law, aliens had the absolute right
to lease real property for a reasonable term-a term sufficiently
short as to have no incident of ownership.54 In 1898 the Washington court in State v. Hudson Land Co. held a lease of land
for forty-five years, to a corporation where a majority of the stock
was held by United States citizens, void on transfer of the majority
of the stock to aliens.65 The forty-five year lease was held practically to have conferred ownership.
The United States has conferred by treaty the right of aliens
to acquire an interest in land by lease, 56 although never to Mexicans. Absent a contravening treaty or constitutional violation, a
state may prohibit an alien or alien corporation from acquiring
land under lease if he has not in good faith declared his intention
to become a citizen or is not eligible to citizenship. 5 7 In Terrace
v. Thompson, the United States Supreme Court held a statute barring aliens from ownership of local land was valid on the theory
that the "quality and allegiance of those who own, occupy and use
the farmlands within its borders are matters of highest importance
and affect the safety and power of the state itself."5 8 It is ques49.

APPENDIX

B, infra.

50. U.S. DEPARTMENT OF STATE, supra note 39.

51. Id.
52. Id.
53. APPENDIX B, infra.
54. 1 R.C.L. 823; State, ex rel. Winston v. Morrison, 18 Wash. 664,
52 P. 574 (1898).
55. State ex rel. Winston v. Hudson Land Co., 19 Wash. 85, 52 P. 574

(1898).
56. Lee v. Boise Development Co., 21 Idaho 461, 122 P. 851 (1912).
57. Terrace v. Thompson, 263 U.S. 197 (1923).
58. Id.
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tionable whether the Supreme Court would so hola today, in light
of the Takahashi v. Fish and Game Commissioner decision.19 In
that case, the Court held a statute barring persons ineligible to
citizenship from obtaining commercial fishing licenses violative of
an equal protection guarantee. Mr. Justice Black delivered the
opinion of the Court:
This leaves for consideration the argument that this law
should be upheld on authority of those cases which have sustained state laws barring aliens ineligible to citizenship from
land ownership. Assuming the continued validity of those
cases, we think they could not in any event be controlling
here. They rested solely upon the power of the states to
control the devolution and ownership of land within their
borders, a power long exercised and supported on reasons
60
peculiar to real property. ....
5. Alien as Beneficiary of a Trust-A trust in real property
for the benefit of an alien is valid in those jurisdictions where an
alien may hold land in fee simple. 61 Otherwise, at common law
aliens are under the same disability as to uses and trusts arising
out of real property as they are with respect to the purchase of
property itself.6 2 Where a statute makes void any devise of realty
to an alien, it does not necessarily invalidate a devise to a citizen
to hold in trust and pay rent and profits to an alien.
I. MExiCO
The laws of Mexico concerning the rights of aliens to acquire
real property are as adjectivally diverse as a description of the
country's topography: "Lush, barren, cragged, flat, solemn, caThe
pricious, gnarled, slashed, smoothed and painted . . ..,
rights of aliens in this regard are generally constitutional questions
and reliance is made primarily upon the tenets of Article 27 of the
Constitution of 1917. Article 27 is modified by the Organic and
Regulatory Laws enacted pursuant thereto." The Law of Na334 U.S. 410 (1948).
263 U.S. 197, 422 (1923).
Kalios v. Ewert, 248 Ill. 612, 94 N.E. 105 (1911).
Atkins v. Kron, 40 N.C. 207 (1841).
CALL, THE MEXICAN VENTURE 26, 27, as cited in TUCKER, THE MEXICAN GOVERNMENT TODAY 3 (1957).
64. Decree of April 28, 1971, published in Diario Oficial (D.O.) April 30,
1971; Decree of November 22, 1948, published D.O. December 2, 1948; Decree
of December 31, 1946, published D.O. February 12, 1947; Decree of January
15, 1945, published D.O. April 21, 1945; Decree of December 27, 1931, pub59.
60.
61.
62.
63.
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tionality and Naturalization, article 50 states:
Only federal law may modify or restrict the civil rights
(derechos civiles) enjoyed by aliens; consequently, the present law and the provisions of the Civil Code and the Code of
Civil Procedure for the Federal District and Territories on
this subject are federal in nature and shall be binding
throughout the Union. 5
Case law is relatively unimportant in Mexico.' 6
A.

General FederalRegulation

According to Article 33 of the Constitution, foreigners in
Mexico are entitled to the guarantees conferred by chapter one of
the Constitution. These individual liberties are enjoyed by every
individual within the Republic. They include freedom to work
and that personal services shall not be performed without just remuneration and consent; freedom of speech and ideas; the right
67
to petition and association.
Among the limitations on civil liberties is the law that foreigners may not acquire ownership of lands, waters or their appurtenances without governmental approval. The State may grant
this right to foreigners if they acknowledge to the Secretary of
Foreign Affairs that they will consider themselves as nationals in
regard to the property, and agree not to invoke the protection of
their respective governments under penalty of forfeiting such property to the State.68 This is known as a "Calvo clause," common
among constitutions of Latin American countries and generally not
a
accepted with favor by the United States.6
Article 27 of the Constitution further limits rights of aliens,
stating that aliens are forbidden from acquiring land by purchase
lished D.O. November 9, 1940; Decree of November 24, 1937, published D.O.
December 6, 1937; Decree of December 30, 1933, published D.O. January 10,
1934.
65. S. BAYITCH AND J. SIQUEIROS, CONFLICT OF LAWS: MEXICO AND THE
UNITED STATES 42 (1968).
66. Ley de Amparo, art. 193. Case law is relatively unimportant in Mexico, except that when fourteen of the twenty-one justices of the Supreme Court
have made identical decisions on an issue five times consecutively, without any
intervening decision to the contrary, it thereby becomes jurisprudence and
binding on all national courts.
67.

SEPULVEDA,

AFFECTING BUSINESs

68. See

A

STATEMENT

OF

THE

LAWS

OF

MEXICO

IN

MATTERS

22 (3rd ed. 1961).

SHEA, THE CALVO CLAUSE:

A

PROBLEM OF INTER-AMERICAN AND

INTERNATIONAL LAW AND DIPLOMACY (1955).

69. Id.
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within a specified "prohibited zone." "The federal Constitution
(Article 27, I, para. 2) allows foreign diplomatic and consular
missions to acquire land at the permanent seat of federal authorities insofar as necessary for the direct use by foreign embassies
or legations, subject to reciprocity." 7
This provision would supersede the general Constitutional prohibitions. Part IV of article
27 considers the judicial capacity of commercial societies having
stock to acquire, possess, and administer real property.
1. Public Lands-Under the Law of National Real Property
of December 18, 1902, real properties of the Federation of Mexico
are divided into two classes consisting of: (1) lands of public
domain or common use; and (2) lands belonging to the federal
Hacienda or Patrimony. 7 l Public properties include national palaces, libraries, museums, public courtyards, and railways. 72 Also
included are the parts of the territory of the Republic subject to
the jurisdiction of the powers of the Union and, which being destined by their nature or by law to common public use, are not
susceptible of constituting private property. Forests and woods
reserved to the national government, canals and navigable waters
constitute such property. This also includes the territorial sea, to
the distance of nine nautical miles from the lowest tide line on the
mainland and the islands and the terrestrial maritime zone, or a
strip of twenty meters wide along the seashores and river banks
to the point upstream reached by the greatest annual ebbtide.7 a
While these properties may be used and enjoyed by all persons for
their respective public purposes, they are not subject to alienation
to citizens or aliens.
Exceptions have been made, and lands within the terrestrial
maritime zone have been alienated sporadically since July 28,
1923, when President Obreg6n proclaimed the doctrine that "The
federal zones are under the absolute domain of the Nation . . .
'74
and the Nation is the absolute owner of the rights in said zones."
This is a subject of current litigation in Mexico, and it appears
that the present administration will adhere steadfastly to the regu75
lation which has its immediate basis in Spanish law.
70.
71.
72.
73.

SEPULVEDA, supra note 67 at 23.
WHELESS, COMPENDIUM OF THE LAWS OF MEXICO 161-163 (1938).
Id.
Id.

74.

BACKUS & GALLAGHER, FEDERAL ZONES IN MEXICAN LAW 29

(1928).

75. In September, 1971, the property of thirteen Americans was seized by
Mexican federal authorities in a crackdown against buildings illegally located
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Specific Alien Land Opportunities

1. Lands Outside the ProhibitedZone-The Constitutional
provision regulating the ability of aliens to acquire land outside
of the prohibited zone is discretionary in nature. "The State may
grant this right to foreigners. .... ,,76
In considering the particular policies of the Mexican government in granting such rights, the status of the individual alien
must first be considered. Mere tourists or non-immigrants must
be distinguished from immigrants, of which there are two classes:
inmigrantes and inmigrados. Under the General Population Law
of December 27, 1947, 7 7 an immigrant is defined as a foreigner
who legally and conditionally enters the country for the purpose
of establishing a residence therein. By meeting more stringent
residency requirements the foreigner may change his status from
that if immigrant temporary resident (inmigrante) to that of permanent resident or inmigrado. Usually, this will take at least five
78
years.
Aliens who go to Mexico for any of the following purposes
are considered immigrants (inmigrantes):
a) To live off of their incomes;
b) To invest their capital in any branch of industry, agriculture or export trade in a stable form other than a
stock company;
c) To invest their capital in government bonds or other securities or those of national credit institutions, in a manner and under terms specified by the Secretariat of Government;
d)

e)

To practice a profession, in exceptional cases and in ac-

cordance with laws in effect on the subject;
To assume the administration or other position of responsibility and complete trust in the service of an enterprise or institution established in Mexico, provided that,
in the opinion of the Secretariat, there is no duplication
of functions and that such employment requires entry
into the country;

within the public terrestrial maritime zone.

See San Diego Union, September

13, 1971, p. B.1.
76. See SHmA, supra note 68.
77. WHELESS, supra note 71, at 569.

78. Statements made by Mexican officials in April, 1972 at the University
of Arizona-Guadalajara Conference [hereinafter cited as Conference].
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f)

To render expert or technical services which, in the
opinion of the Secretariat, cannot be rendered by residents of the country;
g) To begin, complete, or continue studies in public or
privately incorporated educational institutions;
h) To be supported by a spouse or relative within the
third degree of consanguinity who is an inmigrante,
inmigrado, or a Mexican. Sons, brothers, and nephews
within the specified degree of relationship may be admitted in this category only if they are minors, unless
they have some proven impediment that will prevent
79
them from working.
Under the immigration law, an alien wishing to make a purchase of land must obtain a permit from the Department of Immigration. This permit normally will be given only to people holding immigrant status. An inmigrado, generally one who has lived
in Mexico for more than five years, will have a better chance of
obtaining such permission.8 0 In addition to the permit from the
Department of Immigration, permission must also be obtained from
the Department of Foreign Affairs. The alien must agree in writing that he will consider himself a Mexican with respect to the land
rights, and that he will not invoke the protection of his own government, with regard to those rights under penalty of forfeiting
the land to the Republic upon non-compliance. 8 ' Once the alien
has legally acquired land in Mexico, he need not alienate the property upon losing his immigrant status.82
According to an amendment to the General Population Law
of 1960, aliens may acquire interests in land only after obtaining
permission from the Secretary of Government, in accordance with
the aforementioned regulations. This provision was recently attacked as unconstitutional on the grounds that the Secretary of
Foreign Relations is the only administrative authority empowered
to issue such permits.a
Corporations-Part IV of the Constitution directly reg79. SEPULVEDA, supra note 67, at 224.
80. See Conference, supra note 78.
81. Prez-Verdia, Jr., How A Nonresident Alien May Engage in Business
Operations and Invest in Mexico, 6 TExAs INT'L LAW FORUM 209 (1970-71).
82. See Conference, supra note 78.
83. MARTINEZ BAEz Y MoRiNEAU, ALGUNAS CONSIDERACIONEs ACERCA DE
LA CONSTITUTIONALID DEL ART. 71 REFORMADO DE LA LEY GENERAL DE POBLACfON, (33) EL FORO (42 ep.) 13 (1962).
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ulates the acquisition of agrarian properties by stock-issuing corporations:
Commercial stock societies cannot acquire, possess or administer RUSTIC PROPERTIES (fincas rsticas). Societies of this class which are constituted to exploit any manufacturing, mining, petroleum OR OTHER INDUSTRY NOT
AGRICULTURAL, can acquire, possess or administer
LANDS only with the extension strictly necessary for
the ESTABLISHMENTS OR SERVICES OF THE OBJECTS INDICATED, and that the Executive of the Union
84
of the State shall fix in each case.
The Constitution, then, completely bars ownership of rural properties for agrarian purposes by any stock company, domestic or
alien.
In referring to "lands," the Constitution does not merely
include "rustic properties" or those outside of city limits. Rather,
it seeks to impose a more stringent limitation upon stock companies generally. In an "Official Interpretation of Constitution
Article 27," the Secretary of Foreign Relations explains that:
[I]t is proper to indicate that . . . the Constituent
Convention did not regard it as adequate to prescribe with
such generality the capacity of anonymous societies to acquire such class of real property, but that it preferred to
provide that they might acquire the same, [non-agrarian
lands] but upon the condition fixed by the final part of
Fraction IV of Article 27, that is, 'with the extension which
may be strictly necessary for the establishments or services
. . . and which the Executive of the Union or of the States
should fix in each case.'8 5
When a non-stock-issuing Mexican company holds rural
properties for agricultural purposes the permission cannot be
granted by the Department of Foreign Relations where aliens
participate in excess of forty-nine percent of the total interest of
the company. 6 Aliens acquiring such property through ownership as members of such a company, where aliens hold fifty percent or more of the total interest, may retain the same until death,
provided the property was acquired prior to January 21, 1926.87
Non-stock-issuing companies, which are alien or have alien par84. WHELESS, supra note 71, at 569.
85. Id.
86. Organic Law, arts. 3, 4; Regulatory Law, arts. 7, 9, 13 (Mexico).
87. Id.
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ticipation must obtain permission from the Department of Foreign
Affairs when purchasing non-agrarian properties.8 s
2. Lands Within the Prohibited Zone-The Constitution
further limits the rights of aliens stating that they are absolutely
forbidden from acquiring land by purchase within a proscribed
area in Mexico: "Under no consideration may aliens acquire direct
dominion over lands and waters within a zone of one-hundred
kilometers [sixty-two miles] wide along the frontiers, or fifty kilometers [thirty-one miles] along the coast." 9 The Regulatory
Law pursuant to this section states that no foreigner may hold an
interest in any Mexican association which acquires ownership of
property within the prohibited zone. This prohibition has its basis in "the natural defense of all Nations against possible invasions
of territory on the part of foreign countries, the defense of the
frontiers in general terms and the segregation which in fact might
be effected of a part of such national territory." 90 As a corollary
of the limitation, according to the Regulatory Law, "Mexican societies of whatever nature, can only acquire the ownership of lands
and waters in the prohibited zone, when the absolute prohibition
of foreign members in the society is expressly set forth in their
constitutive articles." 91
3. Inheritance; Operation of the Law-The rights of aliens
who inherit property which they would not have had a right to
purchase were delineated by President P. Elias Calles in 1926:
Whenever a foreigner inherits rights which are denied to
foreigners by this law, the Secretariat of Foreign Relations
will grant permission for adjudication, register the respective
deed. In case a foreigner should have to take over, by virtue of a preexisting right acquired in good faith, a right prohibited, the Secretariat of Foreign Relations will grant permission for such adjudication ....
In both cases the permit will be granted on condition that
within a term of five years reckoned from the death of the
testator, in the first case, or in the second case from that of
adjudication, the rights in question are transferred to a person
88. Id.
89. MEXICAN CONSTITUTION OF 1917, art. 27.
90. Id., Regulatory Law.
91. Article 1 of the Regulatory Law imposes severe penalties upon notaries, Mexican consuls abroad and all other officials who would authorize such
ownership illegally, including the possible revocation of their licenses.
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who is legally capacitated [to hold the property].9 2
4. The Fideicomiso-Trust-In Mexico, by virtue of a trust
(fideicomiso), the trustor (fideicomitente) designates certain
property for a specific lawful purpose to an institution acting as a
trustee (instituci6n fiduciaria) for a beneficiary (fideicomisario). 3
Although the trustee retains full title to the property in question, documents are issued in the beneficiary's name granting
him exclusive rights for the development and use of the property
during the specified period. These documents are known as "certificates of participation." They are non-amortizable. The initial
investment is returned to the beneficiary only upon liquidation of
the trust agreement. However, if the property is used for commercial purposes during the term of tenure, the beneficiary will be
entitled to the routine proceeds which obtain from such use.
Moreover, the beneficiary will be entitled to the liquidated profits
which the fiduciary obtains from said property in terms of the act
of issuance, and the right to the net profit which results from the
sale made by the fiduciary institution to a person with legal capacity to acquire the property held in trust.9 4
A Presidential Decree of April 30, 1971, allows once again
the creation of trust agreements over land in the prohibited zone
by aliens.9 5 These trust agreements are arranged with the specific
92. Diario Oficial, January 21, 1926, as translated in
CIVIL

CODE

FOR

THE

FEDERAL

DISTRIcT

AND

TERRITORIES

SCHOENRICH,
OF

MEXICO

THE

604

(1950).
93. See CHAVEZ, EL FiDEICOMISO (1966).
94. In the case of land within the prohibited zone, normally the individual
would have to be a Mexican citizen of at least 18 years, if married, and 21

years if unmarried.

(The paragraph which precedes the footnote is composed

of statements made by Officials as cited supra note 78).
95. As published in Diario Oficial, April 30, 1971.

Various administrations of the Mexican government, since as early as 1936
have authorized the creation of this type of trust agreement. Originally it
had been permitted with regard to property located in both coastal and border
areas. A decree in the 1940's limited its use as to coastal areas. Use of the

fideicomiso-trust continued in this manner for only a short while, until the
Department of Foreign Affairs again began granting permits in the 1960's.

These

permits were subject to three qualifications: (1) that the land was to be
used personally and directly by the beneficiary of the trust agreement; (2) that
the party in question need obtain a permit not only from the Department of
Foreign Affairs, but also from the Department of Immigration, which would

grant permission only to residents; (3) the duration of the trust itself was
limited to ten years.
Illegal devices were then developed to give aliens the "right" to hold prop-

erty in the prohibited zone. Of those, the most commonly used were: (1) nominees (prestanombres), where a Mexican could hold for an alien through his

https://scholarlycommons.law.cwsl.edu/cwilj/vol3/iss1/15

16

Keywan: Do We Live in Alien Nations?
ALIEN NATIONS

purpose of "putting an end to the policies and practices which
undermine the letter and spirit of the Constitution,"9 and "to sustain and hasten the industrial and touristic development of the
border and shore zones" of the country.9" In the introduction or
"Considerandos"to the decree it is observed that:
Since the decision of the President General of the Republic,
Lazaro Cardenas on November 22, 1927, and the decision
of President Manuel Avila Camacho on August 6, 1941, the
trust has been in use with clear means of permitting foreigners to use and benefit from the real property in the border
and coastal zones, for which until now there has been no defined policy to establish the limitations and conditions of their
98
authorization.
The decree issued by President Cardenas provided that twentyfive year trusts might be established. Later, by a ruling from the
head of the Foreign Department, the limitation reverted to a ten
year maximum. Article 4 of the April, 1971 decree reads as follows:
Regarding the trust to which this accord refers, the fiduciary
institution shall always retain ownership over the property;
it shall have the authority to lease such property for terms no
longer than ten years; the duration of the trust in no case shall
exceed thirty years; at the expiration of the same the fiduciary institution may only transfer the real property to persons who in conformity with existing laws have the capacity
to acquire it, and there shall be reserved to the Federal Government the power to verify at any time the fulfillment of the
purpose of the trust. 99
Under the terms of the trust agreement, the trustee may be permitted to lease the property to third parties, in which case the lease
agreements may not exceed ten years each. This conforms with
article 2398 of the Mexican Civil Code which states that leases
cannot exceed ten years for residential purposes, and that those
name; (2) the creation of a Mexican corporation with bearer shares; (3) the
creation of a double-tier set of Mexican corporations, one with exclusively
Mexican shareholders which would take title to the land and buildings in question, and another which would allow non-Mexicans to hold shares, but which
corporation in turn would be the majority or only shareholder of the landholding
corporation. The presidential decree of April 30, 1971 unequivocally discourages the use of such devices.
96. Diario Oficial, April 30, 1971, "Considerandos."
97. Id.
98. Id.
99. Id.
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for more than ten years are not legally enforceable. 100 The trust
concerning land in the prohibited zone may have a maximum
duration of thirty years, and if the beneficiary chooses to retain
possession, he may do so for the full period.'
The beneficial holder of a certificate of participation has the
right to sell it at any time, since the instrument is fully negotiable.
He may sell his right even to another alien, subject to preferential
rights on the part of any co-beneficiary. Any attempt on the part
of a non-certificate-holding beneficiary to sell his rights will result
in dissolution of the trust. However, provisions to the contrary
may be included in the agreement. The land of the beneficiary
under the trust agreement is not attachable by his creditors because he has no legal ownership rights. The trust agreement may
stipulate which Mexican citizen or Mexican corporation will acquire the property by purchase at the termination of the trust
10 2
agreement.
Only minimal formalities are required to create a fideicomisotrust. It must be in writing and comply with the statutory requirements for transfer. Permission is not necessary from the
Department of Foreign Affairs in that no in rem rights in the
property are being transferred. The trust agreement is available
to the tourist upon prior permission from the Department of Immigration. If realty worth more than 500 pesos ($40.00 U.S.) is
involved, the agreement must be executed in a public deed, and
registered with the Public Registration Bureau. 03
Only banking and credit institutions designated by law may
serve as trustees, and the National Banking Commission may void
the appointment of a trustee or request his removal. 10 4 The obligation to serve as trustee cannot be denounced except by judicial
order. The trustee is required to act as a guardian, being responsible for losses and damages involving the trust property. Assistance is normally provided by the trustee credit institution, more or
100.
101.
ary the
General
holders
102.
103.

SCHOENRICH, supra note

92, art. 2398.

The rights represented by these certificates represent for the beneficirights granted in paragraphs a and c of articles 228 and 228e of the
Law of Credit Instruments and Operations, without offering to the
any proportionate part of the property rights over the ,trust property.
See Conference, supra note 78.
Law of Notorization for the Federal District and Territories, art. 54,
in EDICIONES ANDRADE, CODIFICACION NOTORIAL 20 (3rd ed. 1966) cited in
Farber, An Introduction to Secured Real Estate Transactions in Mexico, 12
ARiz. L. REV. 290, 299 n.75 (1970).
104. SEPULVEDA, supra note 67, at 224.
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less obviating the necessity of an attorney. The trustee usually
will check the authenticity of title, although no guarantee is made
thereof.
The signatures of the owner of the property and the trustee
are sufficient. The beneficiary need not sign the trust agreement.
The agreement must be notarized, and the notary will extract a fee
of about 2% of the price of the land which is being put into trust.
Transfer taxes must be paid to the Mexican federal government by
the trustor, in about 5% of the value of the property. The financial institution trustee will normally charge for its services no more
than 1% per year of the value of the property, the percentage
being based -upon the actual value of the property involved. Mortgage financing is currently available, but the same bank cannot at
once perform the functions of trustee and mortgagee. Often banks
themselves will impose a residence requirement upon the mortgagor; a practical, rather than legal requirement.
5. Leases-While leasing is generally regulated by state
laws, where aliens are concerned federal legislation is effective.
Because article 27 of the Constitution prohibits direct dominion
over any land within the prohibited zone and since a lease for
more than ten years creates rights incident to ownership, no lease
in the prohibited zone may exceed ten years.
Outside of the prohibited zone a lease cannot exceed ten
years for residential property, fifteen years for commercial purposes or twenty for industrial purposes.' 0 5 In any event, a permit
is required from the Department of Foreign Affairs where aliens
lease property for more than ten years. 10 6
The lease must be in writing where the rent is more than 100
pesos ($8.00 U.S.) annually, 10 7 and must be executed by a public
instrument in the case of rural property where the rent exceeds
5,000 pesos ($400.00 U.S.) per annum.' 0 8
The lessee cannot sublet the leased property, in whole or in
part, nor assign his rights, without consent of the lessor; if he does
so, he is held jointly liable with the sublessee or assignee for
losses and damages. 0
Leases generally are renewable, and automatic renewal provisions are permitted. Leases of national or
105. SCHOENRICH, supra note 92, art. 2398.
106. CIVIL CODE OF Maxico, art. 2398.
107. Id. art. 2406.
108. Id. art. 2407.
109. Id. art. 2480.

Published by CWSL Scholarly Commons, 1972

19

California Western International Law Journal, Vol. 3, No. 1 [1972], Art. 15
CALIFORNIA WESTERN INTERNATIONAL

LAW JOURNAL

Vol. 3

municipal property or of public establishments are subject to the
provisions of administrative law, which modifies the law discussed. 110
IV.

SUMMARY

Under general international law, aliens have no inherent right
to own real property. Many of the states of the United States impose restrictions -upon alien land ownership. The United States,
however, is signatory to treaties which bestow such rights upon
aliens. Where the United States has entered into a treaty, it will
prevail over state law. The United States has no such treaty with
Mexico.
Federal law governs the rights of aliens in Mexico. Under
Constitutional law, no alien may acquire direct dominion over
property within a prohibited zone. The alien may, however, function as a beneficiary to a trust in such property. Outside of the
prohibited zone, aliens may be allowed to purchase realty, but certain residency requirements must be satisfied, and permission must
be granted from the Department of Foreign Affairs and the Department of Immigration. No ownership is allowed by aliens or
citizens of property located within the terrestrial maritime zone.
In both Mexico and the United States, laws regulating corporations' rights to acquire often differ from those of individuals, and
usually more stringent requirements are placed upon them.
Aliens generally are free to lease land in both countries.
Mexico places time limitations upon certain leases. Some of the
states of the United States place restrictions upon leaseholdings by
aliens, but the constitutionality of such statutory restrictions is
questionable.
While the scope of this paper has been merely a clarification
of the historic and existent laws of Mexico and the United States,
its ultimate purpose is to provide a step toward their comparative
re-examination. It is submitted that nations, particularly neighboring jurisdictions should reconsider the ageless issue of whether
to allow real property rights to aliens, evaluating their laws in
light of current needs, in light of man's "mental evolution" and
his socio-econonic development.
Thomas G. Keywan, Jr.
110. Id. art. 2411.
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